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INTRODUCTION

Contract law serves as the backbone of both domestic and international business transactions. Despite its global
importance, significant differences exist between legal systems, particularly between common law, civil law, and mixed
jurisdictions. This comparative study explores historical roots, core principles, and key divergent features, illustrating how
diverse legal traditions shape the formation, interpretation, and enforcement of contracts worldwide.

1. HISTORICAL EVOLUTION OF CONTRACT LAW
Common Law Tradition
o Evolved from English judicial precedents.
o Relies on case law as a primary source, with statutes supplementing judicial decisions.
o Developed key concepts such as consideration, privity, and the doctrine of precedent ("'stare decisis"), giving judges
significant discretion in shaping and interpreting the law2I1E],

Civil Law Tradition
e Rooted in Roman law and continental European legal codes, notably the French Code Civil and German
Birgerliches Gesetzbuch (BGB).
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e Centers on comprehensive legislation and codification; less reliance on precedent.

e Emphasizes certainty, uniformity, and systematic structure, prioritizing clear statutory rules over judicial
discretion{4ls],

Mixed Jurisdictions
e Combine elements of common and civil law traditions, often due to historical colonization or mergers of legal
cultures (e.g., South Africa, Quebec, Louisiana).

e Require flexible, nuanced approaches to contract formation and interpretation[€l,

2. Core Principles of Contract Law

Principle

Common Law

Civil Law

Formation

Generally informal, intention-focused; oral
or written

Often formal, may require writing
or notarization

Consideration

Required: exchange of value

Not required

Intention to Create Legal | Essential for enforceability Presumed in commercial

Relations agreements

Capacity Legal age, sound mind Legal age, sound mind

Privity Only parties can enforce Broader exceptions (third parties
possible)

Illegality Void if illegal subject matter Same

Interpretation Emphasis on parties’ intention, context, and | Literal contract interpretation,

extrinsic evidence objective reading

Specific performance more readily
available

Remedies Damages, specific

commonly granted)

performance  (less

Table 1: Key Contract Law Principles Across JurisdictionsLIEIE]

3. Differences in Formation, Performance, and Enforcement
Formation
e Common Law: Contracts generally require an offer, acceptance, consideration, and intention to be binding. Courts
may recognize oral agreements and "implied" contracts if conduct shows mutual assent.
e Civil Law: Emphasis is placed on formal requirements. Written documentation or notarization may be compulsory
for certain contract types. Good faith is often explicitly required from the outset 2141101,

Interpretation
e Common Law: Courts adopt a contextual approach, seeking to ascertain actual mutual intention—even using
extrinsic evidence if terms are ambiguous. Previous similar cases (precedents) guide interpretations.
e Civil Law: The literal text of the contract and codes are paramount. Interpretation is largely objective, with stricter
limitations on using evidence outside the contract/2LLB],

Performance and Breach
e Common Law: Focus on performance as agreed; frustration and impossibility doctrines (e.g., "“force majeure")
excuse performance in rare, highly limited scenarios.
e Civil Law: Codified doctrines often articulate broader definitions of impossibility and allow court intervention for
hardship, imbalance, or change of circumstances.
o Remedies: While damages are typical in common law, courts in civil jurisdictions may more readily order specific
performance—compelling parties to honor contract terms directlyftl41t2],

4. Focus: Common Law vs. Civil Law — Key Differences

Factor Common Law Civil Law

Source of Law Codes/statutes

Judicial precedents
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Flexibility High (case-based evolution) | Lower (statutory certainty)
Precedent Binding Not binding

Freedom of Contract | Extensive Limited by public policy/codes
Third-party Rights Rarely recognized Easier recognition/creation

Table 2: Common Law and Civil Law Contrastst?I10013]

5. Mixed Jurisdictions and Globalization

e Legal Pluralism: In mixed jurisdictions, contracts may be subject to a combination of statutory and case law rules,
complicating enforcement and interpretation.

e Global Contracts: Contemporary practice incorporates international standards like the UNIDROIT Principles of
International Commercial Contracts (PICC) and the CISG for cross-border sales, promoting harmonization.

e Choice of Law and Jurisdiction Clauses: Parties frequently specify governing law and dispute resolution forum
to mitigate uncertainty in global contracts. Clauses may be exclusive, non-exclusive, or asymmetric in favoring one
party over another[©14]

6. Doctrinal Innovations and Current Trends

e Good Faith: Explicit in civil law; increasingly influential in common law via equity.

o Digital Contracts: E-contracts and electronic signatures are now recognized in most major jurisdictions, though
requirements for validity may differ.

o Remedies for Breach: Damages remain the principal remedy globally, but statutory or contractual limitations,
punitive damages, and injunctions vary widelyel,

e Force Majeure and Hardship: Growing emphasis on COVID-19-era challenges has led to broadened doctrines of
impossibility and hardship, especially in civil law and mixed jurisdictionsi2,

7. Visual Comparison: Contract Law Traditions
System Emphasis Judicial Role Contract Length

Common Law | Flexibility, freedom | Active interpretation, precedent | Lengthy (to include all provisions)

Civil Law Certainty, clarity Apply code strictly Concise (codes fill gaps)

Mixed Combination Contextual, hybrid Varies

8. Graph: Legal Convergence and Divergence Drivers
Below is a notional description of a simple graph you could expect in a document:
e  X-axis: Factors (Globalization, Culture, Institutions)
e Y-axis: Influence on Convergence/Divergence
e Visualization:
o Globalization pushes toward convergence (harmonization).
o Cultural and institutional factors foster divergence.
See Figure 1 below for a visual summary of legal convergence and divergence drivers in contract law.

9. Case Examples
e English Law (Common Law): The requirement for consideration precludes purely gratuitous promises from being
enforceable.
e French Law (Civil Law): Focus on party autonomy, good faith, and a broader duty of disclosure at the point of
contract formation.
¢ India: While derived from English common law, the Indian Contract Act 1872 codifies major contract principles,
blending statutory law with robust judicial interpretationt!,

10. Harmonization and the Future
e International Instruments: UNIDROIT Principles, CISG, and international arbitration standards drive gradual
harmonization.
e Ongoing Challenges: True convergence is hindered by deeply embedded historical and cultural differences, but
global business realities are bringing systems ever closer®l7],
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CONCLUSION

A comparative analysis reveals that while the foundational aims of contract law—certainty, fairness, and the sanctity of
agreements—are universal, jurisdictions differ markedly in how they achieve these goals. Understanding these distinctions
is key for anyone engaged in cross-border business or contract drafting, and ongoing globalization continuously calls for
harmonization while valuing local legal tradition.

Figures and Graphs

Note: For a complete document, see attached images or diagrams where indicated. These should include a comparative
chart of contract law principles by jurisdiction and a graph depicting convergence/divergence factors.
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Figure 1: Drivers of Legal Convergence and Divergence in Contract Law
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Figure 2: Key Contract Law Principles by Legal Tradition (Common vs. Civil vs. Mixed)
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