Journal of International Commercial Law and Technology

Print ISSN: 1901-8401

Website: https://www.jiclt.com/

Article

Jurisdiction in Online Contractual Disputes

Article History:

Name of Author:
Lisa Charles! and Michael Benjamin?

Abstract: The proliferation of e-contracts and cross-border digital
commerce has introduced complex jurisdictional challenges that
transcend traditional territorial legal frameworks. As agreements
are formed and executed online, courts and litigants struggle to
determine where legal authority lies in disputes involving multiple
countries and virtual interactions. This article explores foundational
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INTRODUCTION

and closest connection, highlights global statutory frameworks
including India’s CPC and IT Act, and compares international
instruments such as the Brussels Regulation and the Hague
Convention. Using case studies and flowcharts, the article illustrates
how courts resolve jurisdictional claims in online disputes,
especially in  consumer contexts. It concludes with
recommendations for drafting enforceable e-contracts, promoting
international cooperation, and leveraging technology to enhance
legal certainty in the digital age.
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The digital transformation of commerce has reshaped how agreements are formed, executed, and enforced. E-
contracts and cross-border e-commerce facilitate rapid global business, but they also introduce complex questions about
jurisdiction—the authority of courts to hear disputes. The lack of physical boundaries on the internet complicates
longstanding legal principles rooted in territoriality. This article comprehensively examines the legal challenges, doctrines,
and evolving practices for determining jurisdiction in online contractual disputes, using comparative and international
perspectives.

1. Foundations of Jurisdiction in E-Contracts

Jurisdiction addresses two key legal questions in any dispute:
e  Which court has the authority to hear the case?
e  Which law applies to the contractual relationship?

Traditionally, courts consider factors such as where the contract was formed, performed, or breached, as well as the
residence or business location of the parties™™2, Online contracts, however, transcend physical borders, complicating the
application of these principles.

Types of Jurisdictions
e Personal jurisdiction: Authority over the parties.
e Territorial jurisdiction: Authority based on the location of events or parties.
e Subject-matter jurisdiction: Authority based on the case’s nature (contractual, tort, etc.),
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In online contracts, personal and territorial jurisdiction are particularly challenging, as transactions, communications, and
performances often span multiple locations.

2. TRADITIONAL APPROACHES AND ONLINE COMPLEXITIES

Choice of Forum and Governing Law

In many business-to-business (B2B) contracts, parties can select the forum and the governing law, often via explicit clauses
in the contract. However, such autonomy may be limited in consumer contracts for reasons of public policy and consumer
protection(see the Brussels Regulation and similar international conventions)“21E],

Example:
“Where a supplier is obliged to bring proceedings against a consumer in the consumer’s jurisdiction of domicile,
then that obligation cannot be altered by a choice of jurisdiction clause.”l

Complications Unique to Online Contracts
o Difficulty establishing where the contract was concluded.
e Uncertainty over the place of performance, as goods/services may be delivered electronically or across different
countries.
o Disputes about the location of breach or harm, which may involve multiple jurisdictionsI5],
e The presence of standard form contracts with “clickwrap” or “browsewrap” agreements, sometimes with hidden
jurisdiction clauses.

3. LEGAL DOCTRINES AND JURISDICTIONAL TESTS
Closest Connection Principle
Courts may apply the “closest connection” or “most significant relationship” test to determine which jurisdiction is most
tied to the contractl®.. Factors include:
e Location of key parties and their main business locations.
e  Place of contract performance.
e Place of injury.
o Domicile or habitual residence of the consumer or business.

Purposeful Availment Test

This test, rooted in US and some Commonwealth jurisprudence, asks whether the defendant purposefully directed activities
at the forum state (e.g., targeting customers or business activities). Mere website accessibility is insufficient; there must be
deliberate engagement with the forum[ia,

Key Case Example (India):
Banyan Tree Holding v. A. Murali Krishna Reddy (2010): The Delhi High Court held that jurisdiction could be
established only where the website specifically targeted customers within the court’s forum!™,

Forum Non Conveniens
Courts may decline jurisdiction if another forum is clearly more appropriate, especially when only a part of the cause of
action arises locallyl,

4, Statutory and International Frameworks
Indian Perspective
e Code of Civil Procedure (CPC), 1908: Sections 15-21 govern civil jurisdiction. Section 20 relates to the
defendant’s residence, business location, or place where the cause of action arises.
¢ Information Technology Act, 2000: Recognizes electronic contracts and sets basic standards for their legitimacy;
the locus of acceptance/communication affects jurisdiction2(7,
e Consumer Protection Act, 2019: Enables consumers to file complaints in local district commissions, enhancing
accessibility for online consumer disputest€l.

International Treaties
e Brussels | Regulation (EU): Specifies jurisdiction in civil and commercial matters, with consumer protection
exceptions.
¢ Hague Convention on Choice of Court Agreements (2005): Encourages the recognition and enforcement of
jurisdiction clauses internationallytl.
Challenges and Limitations
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e Lack of harmonized standards globally, resulting in uncertainty for cross-border contracts.
o Difficulty enforcing foreign judgments, especially where the defendant or assets are located abroad1!,

5. JURISDICTION IN CROSS-BORDER ONLINE CONSUMER CONTRACTS
Cross-border consumer contracts pose heightened risks due to:

e Information asymmetry

e Language barriers

e Standard form agreements with “take it or leave it” jurisdiction clauses

Many legal systems stress enhanced protection for consumers, including overriding choice-of-jurisdiction clauses that
disadvantage them, and ensuring disputes can be brought in the consumer’s domicile or habitual residencel®l.

6. Trends, Best Practices, and Recommendations

o Explicit Clauses: Always include clear jurisdiction and governing law clauses in online contracts, but ensure they
do not override mandatory consumer protections.
Consumer Safeguards: Online platforms should provide prominent notification of jurisdictional terms.
Private Dispute Resolution: Arbitration and mediation offer flexible alternatives but may restrict consumer rights
if not designed equitablyt,

e Technological Solutions: Use of Al-based monitoring, smart contracts, and blockchain can help document
transactions and clarify jurisdictional facts.

e International Cooperation: Enhanced cooperation—via treaties and mutual recognition—remains essential given
the global nature of online commercel®l,
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Figure 1: Common Bases Used to Establish Jurisdiction in Online Disputes
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Breakdown of factors: party residence, contract formation, performance location, consumer domicile, and website
targeting.

Figure 2: Jurisdictional Pathways in Resolving E-Contract Disputes
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A flowchart depicting key decision points: contract formation, party autonomy, consumer protection override, and forum
selection.

Figure 3: Case Outcomes — Online Contractual Dispute Jurisdiction (India, EU, US)
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A comparative bar chart showing the frequency with which courts uphold, override, or modify contractual jurisdiction
clauses across key jurisdictions.

CONCLUSION

Jurisdiction in online contractual disputes is a moving target, evolving with technology, commerce, and legal innovation.
As courts and legislatures adapt to the virtual world, the key is balancing business certainty and flexibility with consumer
protection and fairness. Lawyers, businesses, and consumers must recognize the criticality of jurisdictional clauses in e-
contracts and remain alert to the rapidly changing global legal landscape.
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