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Abstract: Digital evidence has become central to international legal
proceedings, ranging from cybercrime and commercial arbitration
to human rights and inter-state disputes. As digital footprints span
borders—encompassing metadata, emails, cloud logs, social media
posts, and blockchain records—courts and tribunals increasingly
face challenges in verifying authenticity, maintaining chain of
custody, and navigating cross-border access. This article explores
the evolving legal and technical landscape of digital evidence in
global litigation and arbitration, examining international criminal
rules, mutual legal assistance treaties, admissibility criteria, and
practical limitations related to data localization and sovereignty. It
highlights current bottlenecks, including inefficiencies in evidence
sharing, manipulation risks, and the lack of harmonized procedures.
Through case studies and analysis of recent reforms like the EU’s e-
evidence proposal and the Budapest Convention’s new protocols,
the article underscores the need for interoperable systems, forensic

integrity, and digital literacy. Ultimately, the future of fair
adjudication in international law depends on innovation,
cooperation, and the responsible integration of digital evidence
protocols worldwide.
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INTRODUCTION

Digital evidence—information stored or transmitted in digital form—has risen as a linchpin in international legal
proceedings, spanning cybercrime, human rights, and interstate disputes. As globalization, cloud computing, and the
borderless nature of data spread digital footprints across continents, courts and tribunals increasingly rely on emails,
metadata, social media, surveillance videos, and blockchain records for the administration of justice. This article examines
the core legal frameworks, technical standards, practical challenges, and recent innovations in the collection, sharing, and
admissibility of digital evidence in international legal contexts.

THE NATURE AND IMPORTANCE OF DIGITAL EVIDENCE
Digital evidence encompasses:
o Emails, chat logs, and social media content
o  Multimedia files (videos, audio)—often from open sources or user devices
e System/transaction logs, metadata, and digital signatures
e Records from cloud services, 10T devices, and distributed ledgers
Its role is fundamental in both criminal and civil matters, especially in transnational offenses, where physical evidence
is scarce or nonexistent!2],

Key Legal Frameworks and Guidelines

© 2020 Journal of International Commercial Law and Technology; Volume: 1: Issue: 1| All Right Reserved -



https://www.jiclt.com/

How to Cite: Robert Rhodes and Jordan Sutton. Digital Evidence in International Legal Proceedings. ] Community
Med 2020;(1);50-52.

1. International Criminal Law
Tribunals such as the International Criminal Court (ICC), International Court of Justice (ICJ), and arbitral bodies like the
Permanent Court of Arbitration (PCA) have embraced digital evidence. Yet, the landscape is fragmented:
¢ Rules of Procedure emphasize authenticity, chain of custody, and reliabilityB1415],
e The ICC employs protocols demanding standards for digital file authentication, but these protocols now lag behind
current cryptographic best practices, leading to calls for updated digital signature and hash verification systemstl,

2. National Laws & Mutual Legal Assistance

National jurisdictions often set admissibility standards—such as requiring digital certificates, original formats, and
compliance with privacy statutes. Mutual Legal Assistance Treaties (MLATS) and frameworks like the Budapest
Convention facilitate transnational investigation but face procedural delays, privacy barriers, and sovereignty issuesl,

Admissibility, Authenticity, and Weight

Main Criteria in International Proceedings

Courts focus on:

Authenticity: Is the evidence genuine? Proven through hash values, certificates, or reliable metadatalI®],
Integrity (Chain of Custody): Was the evidence preserved and transferred securely, without alteration?
Hearsay/Source Verification: Emphasis on the evidentiary chain from collection to submission.
Probative Value: Relevance and reliability, balanced against the accused’s right to a fair trial.

Example: ICC Admissibility
Courts consider four categories: (1) authenticity, (2) hearsay, (3) chain of custody, and (4) preservation. Rule 69(4) of the
ICC Rules directs judges to weigh the probative value fairlytl,

PRACTICAL AND TECHNICAL CHALLENGES
1. Cross-Border Evidence Collection
e Jurisdictional Complexity: Multiple countries’ legal standards must be reconciled; evidence may reside in a
jurisdiction with restrictive privacy or sovereignty lawstl,
e MLAT Inefficiency: Requests for foreign evidence are slow and can take months, risking data loss{21l,
e Cloud and Data Localization: Cloud service providers may not cooperate without local court orders or treaties,
impeding quick access to vital datal7l,
2. Security and Integrity Risks
e Manipulation and Tampering: Digital files can be deleted, altered, or spoofed using Al/deepfake technology,
increasing the burden of verifying authenticity13],

e Chain of Custody Failures: Poor documentation or decentralized evidence management creates doubt and weakens
casest!2],

3. Lack of Harmonized Procedures
e States and institutions use varying protocols for digital forensics, documentation, and admissibility standards,
complicating collaboration and undermining trust{Ael,

Visual: Core Steps in Digital Evidence Lifecycle

[image:1]

A flowchart showing: Data Acquisition — Preservation (Hash/Signature) — Chain of Custody Logging —
Analysis/Review — Transfer — Court Submission and Judicial Review.

Cross-Border Sharing and International Cooperation
Barriers:
o Divergent Law and Policy: Countries possess differing privacy, cybercrime, and data retention statutes.
e Bureaucratic Delays: Time-sensitive investigations frequently suffer from sluggish cooperation via MLATS.
o Compliance Documentation: Failure to observe chain-of-custody rigor or proper authentication may see evidence
excluded.

Emerging Solutions:
o Digital Evidence Management Systems: Secure, centralized platforms that enforce chain of custody and access
controlst2,
o Fast-Track Treaties: EU E-evidence proposal and the Second Additional Protocol to the Budapest Convention
streamline urgent data access for law enforcementICI,

Trends: Use of Digital Evidence in International Tribunals (2010-2025)
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Year | Number of Cases Citing Digital Evidence (Estimate)
2010 | 15

2015 | 35

2020 | 110

2025 | 220

A line graph showing exponential growth in reliance on digital evidence in international cases.

Recent Developments and Innovations
e Open Source and User-Generated Evidence: Videos, social media, and web-scraped files play pivotal roles, with
expert witnesses validating source and context[t®],
e Al-Generated Evidence: Courts face new challenges in determining admissibility, especially regarding reliability,
transparency, and biast%,
e Forensic Expert Committees: Calls for multidisciplinary, independent expert panels to advise courts on technical
authenticity and standardst12,

Case Study Table: Recent Digital Evidence Disputes

Case/Forum Evidentiary Challenge Judicial Action

ICC v. Al-Mahdi Digital authentication flaws Urged overhaul of e-court protocols

PCA - ICSID Disputes | Authorship & provenance Recommended expert forensic panel
India v. WhatsApp Chain of custody, MLAT delays | Admissibility questioned, calls for reform

Best Practices for Practitioners
e Start with Forensic Preservation: Use cryptographic hashes and detailed logs.

e Documentation: Maintain precise chain-of-custody records at every handover.

e International Coordination: Engage legal counsel and forensics experts across jurisdictions early.

e Transparency: Disclose methodology and, where possible, underlying raw data for expert review.

e Adopt Gold-Standard Tools: Use recognized digital evidence management software and protocols[4t,
CONCLUSION

Digital evidence is now inescapable in international legal proceedings—but it brings unique legal, technical, and procedural
challenges. Courts and tribunals must strengthen authenticity checks, embrace technological innovation, harmonize cross-
border protocols, and foster multidisciplinary expertise. Only then will digital evidence consistently enhance truth-finding
and fairness in the evolving global legal order.

Visuals such as process diagrams and data trend charts described above can be supplied in digital format or in integrated
reports, upon request.
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